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 The Basics:

The case is about copyright infringement against Georgia State University regarding making materials available in electronic course reserves and on faculty members’ course pages. The publishers bringing the charges are SAGE, Cambridge, and Oxford. The charges were against individual campus administrators.

Three alleged types of infringement:

1. Vicarious – Georgia State is profiting from making materials available in this way in that they are saving money on licensing and students choose to attend Georgia State because they can get access to course materials at a lower cost

2. Direct – Many individuals at Georgia State engaged in copyright infringement 

3. Contributory – The institution or systems used by the institution make possible massive or systematic infringement

Georgia presented two defenses:

1. The general duty that administrators have to the supervision of campus does not in any way connect them with the actual copying of materials
2. Fair Use – In addition, because Georgia State is being asked to give an injunction, which only affects future activities, they asked that only instances following their adoption of a new fair use policy in 2009 be considered

Motions:

· Vicarious – Dismissed
Georgia State is not profiting (no license-saving, no student savings)

· Direct – Changed to Indirect Infringement
Liability of employer for employees

· Contributory – Dismissed
No finding of institutional or systematic wrongdoing

Outcomes, Optimism, and Complications:
The court’s reaction so far has been positive for higher education. Going forward, we are left with Indirect Infringement. Some individual faculty members (teaching and library) may infringe. 

Georgia State’s New Fair Use Policy: Additional Guidelines for Electronic Reserves (like many at other institutions):

· Includes a fair use checklist

· Instructors are responsible for evaluating on a case-by-case basis if something is fair use

· Inclusion of materials will be at instructor’s request for his/her educational needs

· Online materials must include a citation to original source and a copyright notice

· Must originate as a lawfully owned copy

· If a link to the content is available from the publisher’s database, library staff must use that

· Materials should be deleted at end of each semester

· Students cannot be charged for reserve services

Fair Use Is Not Strict…Not Even clear

· 10% or 15% of work?  1000 words?

· Does the index count?

· Is 10% of course reading considered supplemental?

· In 1976, congress exempted “multiple copies for classroom use.” There is no percentage there. 

Could this case set a new standard for enforcing fair use in higher education? If it did, what might that look like?
· Student copyright fee (cost prohibitive if it’s anywhere near comprehensive)
· Annual campus license from Copyright Clearance Center (controversial – Neither Oxford nor Cambridge would even be included in such a thing.  There are negative feelings about the CCC not actually compensating authors for the clearances.)
· Publishers would be given access to course pages so they could monitor individual faculty members (wow!)

· Faculty education (large-scale education would be very time-consuming and nearly impossible to organize)

· Central office for fair use decisions (expensive)

Negative outcomes if publishers are successful in getting their injunction:

1. Cost for licensing will be passed on to teachers, libraries, and students

2. Students will not be exposed to the diversity of materials they would have been as many faculty report they would not include works if they had to seek licenses

3. Academic authors will have to decide if they are being properly compensated for providing content if they can’t use it freely for educational purposes
The bottom line – any money spent on copyright fees and other programs cannot be spent on collections. More troubling than that, the courts would be requiring a license that the law doesn’t require. Fair Use, as we’ve known it, would not exist.

My perspective as a public services and instruction librarian at UT:

I think Librarians and teaching faculty need to share an awareness of these issues and a willingness to do the best thing for higher education. Libraries, including this one, have offered legacy course reserve systems that take someone’s syllabus and populate an online system with course readings. That is prohibitively staff-intensive and does not do due diligence concerning fair use. Course reserve systems are for supplemental course readings, but for many reasons become the sole source of course readings for many courses. 
While some institutions pay fees to the CCC to grant some access to some titles, UT approaches it a different way. We build language into our licensing that specifies we may be using content for course reserve and/or course management systems. Having said that, some content is not owned by the aggregators and contains disclaimers stating that individual articles cannot be used in that way. Most publishers concede that linking to articles made available through library’s database subscriptions is an acceptable way to provide access to content for students. Links can be posted in course management systems such as Blackboard or web pages. User authentication will occur at the database level as specified by the license agreement.  The problem with this is threefold:

1. Some links from databases/e-journals don’t go to the article level, so students would have to browse to access the articles directly.
2. Authentication on and off campus is different and can work well in one environment and not in another. Instructors would not necessarily know or ever want to know how to ensure the links worked properly in all environments.

3. Finding articles is difficult! Even the most experienced researchers need help locating and getting access to articles. Course reserve systems would move from making copies of articles from databases and other locations and placing them on a separate server to helping instructors link to articles in databases from Blackboard. That means staff once allocated to scanning and data entry would be performing the higher-level functions of locating articles.

We are also in the process of implementing an electronic resources management system that tracks licensing and rights information. This system could, at some point, interact with our discovery systems to make rights more apparent to users. 
Bibliography:

Educause Podcast with Kevin Smith

http://www.educause.edu/Resources/TheGeorgiaStateCopyrightCaseIs/234947
Judges Ruling September 30, 2011

http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2008cv01425/150651/235/
Know Your Copy Rights brochure from the Association of Research Libraries (ARL) http://www.knowyourcopyrights.org/resourcesfac/kycrbrochure.shtml
Scholarly Communications @ Duke Blog  

http://blogs.library.duke.edu/scholcomm/2010/10/01/going-forward-with-georgia-state-lawsuit/
What’s at Stake in the Georgia Copyright Case – May 30, 2011

The Chronicle Review

http://chronicle.com/article/Whats-at-Stake-in-the-Georgia/127718/
